INDEX 


TO THE 


PRINCIPAL MATTERS 


IN THE FOURTH 


A 
ABANDONMENT. 


1. The capture of a nawtral as prize by a 
belligerent, isa total loss, and entitles 
the insured to abandon. Fthinelunder 
v. In. Co. Pennsylvania—29. 

2+ The state of the loss at the time of the 
offer to abandon fixes the rights of the 
parties. Ibid. 

5. The right of the asstred to abandon 
and recover for a total loss, depends 


upon the state of the fact at the time of 


the offer to abandon, and not upon the 
state of the information received. 
Marshall vy. Delaware In. Co.—202. 

4. The technical total loss arising from 
capture, ceases with the final decree 
of restitution; although that decree 
may not have been executed at the time 
of the offer to abandon. Jbid.—-203. 

5. If at the time of the offer to abandon, 
the ship be in possession of the master, 
in good condition, and at full liberty to 
proceed on the voyage, the loss of the 


cargo will not authorise the owner of 
the vessel to recover for a total loss of 


the vessel. Alexander y. Baltimore 
In. Co.—371. 
VoL. IV. 


VOLUME. 


ACCESSORY. 
See Treason, No, 27. 


ACCOUNT. 


. See AssiGNeEE, No. 1. 
2. Ifan account stated be pleaded in bar 


to a bill in equity, such plea will be 
sustained, except so far as the complain- | 
ant shall show it to be erroneous. Chap- 
pedelaine v. Dechenaux—306. 


. The court will notice only those errors 


in the report of auditors which appear 

-upon the face of the report, or those 
expressly set down in the exceptions— 
and then the evidence on whith the 
items were allowed must appear on 
the record. IJbid.—308. 


ADMIRALTY. 


. The owner of a privateer, capturing 


neutral property, is not liable to a de- 
cree of restitution, unless the property 
or its proceeds, came to his hands. 
Jennings v. Carson—2. 


. The district courts of the United States 


are courts jet ati ; and have power to 
carry into effect the sentences of theold | 
continental courts of appeal in prize | 


causes. Ibid. 
? 
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In all proceedings in rem, the court has 
a right to order the thing to be taken 
into the custody of the law; and it is 
resumed to be in the eustody of the 
iw unless the contrary appears, Jen- 
nings v. Carson—2. 
The thing does not follow the appeal 
into the superior court; but remains 
in the court below ; which has a right 
to order it to be sold, if perishable, not- 
withstanding the appeal. bid. 


. If the captor fails to libel the captured 
e 


claim her in a 
id.—23. 


vesse]l, the owner ma 
court of admiralty. 


. The practice of the district courts of the 


United States as courts of admiralty, is 
not regulated by law. Jbid.—24. 


. A vessel libelled is always in possession 


of the law. Ibid. 


. Ifa court cannot, consistently with the 


law of nations, exercise the jurisdiction 
it has assumed, its sentence 1s to be dis- 
regarded. ose y. Himely—2il. 


. Every sentence of condemnation by a 


competent court, having jurisdiction 
over the subject matter of its judgment, 
is Conclusive as to the title claimed un- 
der it. bid. 


, A seizure of a foreign vessel beyond the 


limits of the territorial jurisdiction, for 
breach of a municipal regulation, is not 
warranted by the law of nations, and 
cannot give jurisdiction to the courts of 
the offended country ; especially if the 

roperty seized be never carried within 
its territorial jurisdiction, Ibid. —242. 
Quere, whether a French court can; 
consistently with the law of nations and 
the treaty, condemn American proper- 
ty, neyer carried into the dominions of 

rance, and while lying in a port of the 
United States. Jbid.—2A3. 


. An American vessel seized by the 


French for breach of a municipal law 
of France, aud carried into a Spanish 
port, may, while lying there, be lawfully 
condemned by a french tribunal sitting 
in a French port. Hudson v. Guestier 
—293. 


. The possession of the sovereign of the 


captors gives jurisdiction to his courts. 
Thid—294. 


. The possession of the captors in a neu- 


tral port, is the possession of their sove- 
reign. . Lbid. 


. Ifthe possession be lost by recapture, 


or escape, or voluntary discharge, the 
courts of the captor lose the jurisdiction 
which they had acquired by the seizure. 
Ibid. 


. No foreign court can question the cor- 
rectness of the sentence, unless the ~ 


court passing the sentence loses its juris- 
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17. 
18. 


19, 


at. 


23. 


25. 


26. 


diction by some cireumstance which 
the law of nations can notice. Ibid. 
See Bor romry, Nos. 1, 2, 3. 
SaLvaGE, Nos. 1, 2, 3. 
The sentence of a foreign court of ad- 
miralty condemning a vessel for breach 
4 blockade is conclusive ——- of 
that fact, in an action upon the policy of 
insurance, Croudson ng Pome ove Ary 
All seizures under laws of impost, navi- 
gation or trade of the United States, 
where the seizures are made on waters 
navigable from the sea by vessels of ten 
or more tons burden, are civil causes 
of admiralty and maritime jurisdiction, 
and are to be tried without ajury. Uni- 
ted States v. Schooner Betsy and Char- 
lotge—443. 


. Quere, whether the claimant’s answer 


to the libel ought not always to be up- 
on oath, if required; and whether he 
is not bound to submit to answer inter- 
rogatories upon oath, viva voce, in open 
court? Ibid. 

Quere, whether, on the trial of a vessel 
without a jury, according to the course 
of the admiralty, for trading to St. Do- 
mingo contrary to law, evidence may 
not be heard by the judge, that other 
vessels belonging to the same owner, 
were at the same prohibited port, at 
the same time ; as a circumstance tend- 
ing to discredit the evidence of distress 
set up as an excuse for going to such 

rohibited port? Jbid.—444. 

f the libel aver the vessel to be of more 
than ten tons Warden, and to have ar- 
rived at a certain port from the West- 
Indies, and that she was seized in such 
port, the court will consider it as suffi- 
ciently averred that such seizure tas 
made upon waters navigable from the 
sea by vessels of ten or more tons bur- 
den. Jbid—447. ‘ 
The question whether a seizure for vi- 
olation of a law of the United States’ is 
of admiralty or common law jurisdic- 
tion, is to be decided by the place of 
seizure, not by the place of the offence. 
Ibid.—452. 


. A court of admiralty aets wholly in rem. 


Quere? Appendix—5t2. 

Quere whether the jurisdiction of a 
court of admiralty depends upon its pos- 
session of the thing? Ibid.—513. 

A sentence of condemnation is necessa- 
ry to devest the property. Jbid.—514. 


AFFIDAVIT. 


See COMMITMENT, Nos. 1, 2. 











AGREEMENT. 


1. If A. agree, under seal, to do certain 
work for B, and does part but is pre- 
vented by B. from finishing it aceording 
to contract ; A. cannot maintain a guan- 
tum meruit against B. for the work ac- 
tually performed, but must sue upon 
the sealed instrument. Young v. Pres- 
ton—239. 

2. The promise to pay the debt of another 
must be in writing and cannot be ex- 
plained by parol. Grant v. Naylor— 
235. 


ALIENS. 


1. When doth parties are aliens, the courts 
ofthe United States have not jurisdic- 
tion. Montalet v. Murrey—46. 

2.-A person born in the colony of New- 
Jersey before the year 1775, and resid- 
ing there tiN the year 1777, but who 
then joined the British army, and ever 
since adhered to the British, claiming 
to be a British subject, and demanding 
and receiving compensation from that 
government for his loyalty and his suffer- 
ings as a refugee, is not an alien, but 
may take lands in New-Jersey by de- 
scent. McIlvaine v. Coxre—209. 

3. A person born in England before 1775, 
and who always resided there, and ne- 
ver was in the United States is azn alien, 
and could not, in the year 1793, take 
lands in Maryland by deseent from a 
citizen of the United States. Daw- 
son’s Lessee y. Godfrey—321. 


ANSWER. 
See ADMIRALTY, No. 19. 


APPEAL. 


— 


. The thing, in proceedings in rem, does 
not follow the cause into the appellate 
court ; but remains in the court below, 
which has a right to order it to be sold, 
if perishable, notwithstanding the ap- 

eal. Jennings v. Carson—2. 

2. The sentences of the old continental 
court of appeals in prize causes may be 
enforced by the distriet courts of the 
United States. Ibid. 

. An appea' lies from the district court 
of the United States for the territory of 
Orleans, directly tothe supreme court 
ot the United States. Morgan v. Cal- 
lencer—370. 

4. An appeal, or writ of error, lies from 

the judgment of the circuit court of the 

district of Columbia to the supreme 


w 
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court of the UnitedStates in cases where 
the bank of Alexandria is plaintiff, and 
the judgment below is in its fayour, not- 
withstanding the clause in its charter 
to. the contrary. Young v. Bank of 
Alexandria—384. 


APPEARANCE. 


1. The appearance of the defendant in ‘er- 
ror waives all objection to the irregular- 
ity of the return of the writ of error. 

‘ood v. Lide—180. 

2. The appearance of the defendant, to a 
forcign attachment in a circuit court of 
the United States waives all objection to 
the non-service of process. Pollard v. 

ight—421. 


APPRAISEMENT. 
See EV1DENCE, Noa. 5. 
ARREST. 


i. The word “ apprehended,” im the, 8th 

section of the act of congress for the 

nishment of certain crimes, compre- 

ends a military arrest or seizure, as 

well asa legal arrest. Ex parte Boll- 
man and rtwout—77. 

















ASSIGNEE. 
1. An assignee of an assignee of a - 
ner in a joint purchase and sale of hehds 


may sustain a bill in equity against the 
other copartners and the agent of the 
concern, to compel a discovery °° the 
quantity purchased and sold, and fur an 
accountand distribution of the proceeds 
Peudleton v. Wantbursie—73. 


ASSUMPSIT. 


_ 


. Assumpsit, quantum meruit, will not lie 
for work and labour done in part fulfil- 
ment ofa sealed contract, although the 
defendant had prevented the plaintifi 
from finishing the work according to 
the contract. Young v. Preston—239. 


AUDITOR. 
See Account, No. 3. ’ 


AUTHORITY. 


. Itis incumbent on a purchaser under a 
sale for taxes to prove the authority of 
the collector to sell. Stead v. Course— 
259. . 





AVERMENT. 
See ADMIRALTY, No. 22. 


AWARD. 


i. The award ofarbitrators appointed under 


1. 
2. 


a mutual mistake of both parties, in sup- 
posing themselves bound by law to sub- 
mit the matter to arbitration, is not ob- 
ligatory. Peisch v. Ware—3A7. 


B 
BANK OF ALEXANDRIA. 
See ApPEAL, No. 4. 
The act of Virginia incorporating the 


bank of Alexandria is a public act. 
Young v. Bank of Alexandria—384. 


BANK OF THE UNITED STATES. 


1. 


’ 


© 
ws 


The act of congress of 27th June, 1798, 
to punish frauds committed on the bank 
of the United States is in itself repug- 
nant, and will not support an indictment 
for knowingly uttering as true, a fulse, 
forged and counterfeited paper purport- 
ing to be a bank bill of the United 
States, signed by the president aud 
cashier. United States vy. Cantril—107. 


BILL OF EXCHANGE. 


. Ifthe drawer of a bill of exchange, at the 


time of drawing, has a right to expect 
that his bili will be honoured, he is enti- 
tled to strict notice, although he had 
no funds in the hands of the drawee. 


French vy. Bank of Columbia—1Al. 
BLOCKADE. 


. Persisting in an intention to enter a 


blockaded port after warning, is not at- 
tempting to enter. Fitzsimmons v. 
Newport In. Co.—185. 


. The sentence of a foreign eourt of ad- 


miralty condemning a vessel for breach 
of blockade is conclusive evidence of 
that faet, in an action upon the policy 
of insurance. Croudson vy. Leonard— 


434. 
BOND. 


. See Deep, No. 1. 
. A bond may be delivered by a surety to 


the principal obligor as an escrow. 
Pawling vy. United Siates—219. 


. See Escrow No. 2. 


In a suit upon a bond to perform cer- 
tain articles of agreement Interest may 


. The claim of bottomry is to be 


. See LIMITATIONS. 
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be recovered in a case not provided for 
by the agreement. United States vy. 
Gurney—333. 


. To an action upon a bond conditioned 


to pay money on thé Ist of March, it is 
not a good plea to say that the defend- 
ant paid it on the 13th of May, without 
averring it to be the whole sum then 
due. bid. 


BOTTOMRY. 


ferred 
to all others, except seamen’s wages, 
Sor the voyage on which the bottomry is 
founded ; but it ean extend no further. 
Blaine v. Ship Charles Carter—332. 


. Hf the obligee of a bottomry bond suffer 


the ship to make several voyages, with- 
out asserting his lien, and executions 
are levied upon the ship by other cre- 
ditors, the obligee ioses his lien upon the 
ship. Jbid.—328. 


. Quere, whether a hottomry bond exe- 


cuted by the owner at home, creates a 
lien on the ship which can be enforced 
in a court of admiralty? Jbid.—332. 


BRITISH CREDITORS. 


ConFiscaA- 
TION, Nos. 1, 2. 


. If a confiscating act, independent of the 


British treaty, would be construed to 
destroy the claim ofa British mortga- 
gee, the treaty reinstates the lien in its 
full force, and a subsequent sale could 
only pass it cum onere. Higginson v. 
eUein—4l5. 


BRITISH SUBJECTS. 
See ALIENS, Nos. 2, 3. 


BRITISH TREATY. 


See Limtratrions, No.1. AL1ens, Nos. 


2,5. CoNnFIScATION, Nos. 1, 2. 


Cc 
CAPTURE. 


See ApMIRALTY, Nos. 1, 2, 8, 4, 5. 10. 


12,13. ABANDONMENT, No. 1. 


COLLECTOR. 


i. A ceplector selling land for taxes must 
act in conformity with the law from 
which his power is derived, and the 
purchaser is bound to inquire whether 

















c) 


to 
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he has so acted. It is incumbent on 
the vendee to prove the authority to - 
sell. Stead v. Course—403 


. By the tax laws of Georgia for the years 


1790_and 1791, the collector was author- 
ised to sell land only on the deficiency 
of personal estate; and then to sell 
only so much as was necessary to pay 
the taxes in arrear. Under those laws, 
the sale of a whole tract, when a small 
part would have been sufficient to pay 
the taxes, was void. did. 


. A collector of the revenue ofthe United 


States after his removal from office has 
no authority to collect duties outstand- 
ing at the time of his removal ; but this 
power and duty devolves upon bis suc- 
cessor. Sthreshley v. United States— 
169. 


COLUMBIA. 


. The right of Virginia to legislate for 


that part of the district of Columbia 
which was ceded by her to the United 
States continued until the 27th of Feb- 
ruary, 1801. 


Young vy. Bank of Alex- 
andria—384. 


. See APPEAL, No. 4. 


COMMISSION. 


. The certificate of commissioners named 


in a dedimus, that they took, in due 
form of law, the oath annexed to the 
commission, is *ufficient evidence © of 
that fact. Grant v. Naylor—224. 


. It is not necessary to give notice, to the 


opposite party, of the time and place of 
executing the commission. bid. 


. If the return of the commission be in- 


closed in an envelope which is sealed, 
no other sealing by the commissioners 
is necessary. Jbid.—225. 


. If, after a commission has issued, the 


parties have leave to amend, and anew 
issue be made up, similar in Substance 
to the former issue, the depositions 
taken uader such commission, may be 
used at the trial of the new issue. Jdid. 
—252, 


COMMITMENT. 


. A person may be committed for a crime 


by one magistrate upon an affidavit 
made before another. Ex parte Boll- 
man and Swartwout—76. 


2. Quere, whether upon a motion to com- 


mit a person for treason, am affidavit 
stating the substance of a letter in pos- 
session of the deponent, be admissible 
evidence? bid. 


to 


228 
COMMON LAW. 


. Courts which originate in the commod 


law possess a jurisdiction which must 
be regulated by their common law, un- 
til some statute change their establish- 
ed principles; but courts which are 
created by written law, cannot trans- 


cend that jurisdiction. Ex parte, Boil- 
man and Swartwout—93. 


For the meaning of the term habeas 
corpus resort may be had to the com- 
mon law ; but the power to award the 
writ by any of the courts of the United 
States must be given by written law. 
Ibid.—93, 94. 


- Quere, whether, upon an indictment 


for treason, proof of precurement can,in 
this country, by force of the common 
law, be admitted in evidence to estab- 


lish a charge of peneen presence. U- 
nited States v. Burr—Appendix, 502. 


CONFISCATION. 


. The act of Georgia confiscating the es- 


tate of the mortgagor is no bar to the 
claim of the mortgagee, a British mer- 
chant, whose debt wasonly sequestered 
during the war. The estate of the 
mortgagor only was confiscated, not that 


of the mortgagee. Higginson vy. Mein 
—415. 


. If a confiscating act, independent of the 


treaty, would be construed to destroy 
the claim of a British mortgagee, the 
treaty reinstates the lien in its full force; 
and a subsequent sale could only pass 
it with its burden. Ibid.—419. 


CONNECTICUT. 


. See Foreicn ATTACHMENT, Na, 


2. Covenant, No, 2. 


CONTINUANCE. 


1. The refusal of the court below to continue 


a cause after itis at issue, cannot be as- 
signed for error. Weods & Bemis v. 
Young—237. 


CONTRACT. ’ 


. A eourt of equity will annul a contract 


which the defendant has failed to per- 
form and cannot perform on his part. 
Skillern v. May—137. 


. A letter of credit, directed by mistake'to 


John and Joseph instead of John and 
Jeremiah, and delivered to John and 
Jeremiah, who furnished goods upon 
the faith of it, docs not constitute a con- 




















































5. 


4. 


8. 


i. 


1. 


_ causes. 
2 T 


tract between the writer of the letter 
and John and Jeremiah, to whom it was 
delivered, and parol proof eannot be ad- 
mitted to make it such. Grant v. 
Naylor —2a. 

The promise to pay the debt of another 
must be in writing and cannot be ex- 
— by parol. Jbid.—235. 

. in Philadelphia agreed to pay to A.’s 
agent in Amsterdam 170,000 guilders 
on the first of March, and if he should 
fail so to do, then to repay to A. the value 
of the guilders at the rate of exchange 
current in Philadelphia at the time de- 
mand of payment should be made, to- 
gether with damages at 20 per ceut. in 

e same manner as if bills of exchange 
had been drawn for that sum, and they 
had been, returned protested for non- 
payment, and lawful interest for any 
delay of payment which might take 
place after the demand. B. paid the 
170,000 guilders in Amsterdam to the 
agent of A. on the 13th of May, instead 
ot the ist of March. A. is not entitled 
to the 20 per cent. damages, but may, 
in a suit upon the bond given to per- 
form the contract recover interest on 
the 170,000 guilders from the Ist of 
March to the 13th of May. United 
States v. Gurney—335. 


COPARTNERS. 
See AsstGNneeE, No. ! 
COPPER. 


Roun« copper bars, round copper plates, 
and reund copper plates turned up at 
the edges, are not subject to duty upon 
exportation. United States v. Kid & 
Watson—1. 


COPY. 
See Evipence, No. 2 
COSTS. 


Costs are not given upona reversal of 
judgment. Montalet v. Muwrray—47. 


COURTS OF UNITED STATES. 


The district courts of the United States 
are courts of prize, and have power to 
carry into effect the sentences of the 
old continental courts of apper! in 
Jennings vy. Carsvn—-2. 
he practice of the district couris of 
the U. 8. as courts of admiralty is not 
regulated by law. did. —24. 
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3. 


+ 


“I 


Ge 


. If the 


. See 


When both parties are aliens the courts 
of the United States have not jurisdic- 
S-. Montalet v. .) . 

f it does not appear upon the record 
Gast cha-anle talghd bares been outa: tain- 
ed in yn ete United States be- 
tween the original parties to a promisso- 
ry note, no suit can be maintained u 
—— courts by a subsequent holder. 


. The court is bound to give an opinion 


to the jury on a question of law, upon 
request, if it be pertinent to the issue ; 
but not if it involve a question of fact. 
Smith v. Carrington—71. 

t be a citizen of 
France, and the defendant a citizen of 
the state of Georgia, the circuit court of 
the United States for the district of 
Georgia has jurisdiction, although the 
complainant and defendant are execu- 
tors, and their testators respectively 
were citizens of the state of Georgia. 
Chappedeluine v. Dechenaux—308. 
PPEAL, Nos. 3,4 Haseas 
Corpus, No. i. Jurispicrion, 
Nos. 5, 6. 


. If two citizens of the same state, in a 


suit in a court of their state, claim title 
under the same act of congress, the su- 
preme court of the United States has 
appellate jurisdiction from the highest 
state court to which the question can 
be earried. Matthews v. Zane=382. 


. The district judge may alone hold a 


circuit court, stihough there be no 
judge of the supreme court allotted to 
that cireuit. Pollard vy. Dwight—421. 


COVENANT. 


. An action may be supported upon a 


covenant of sezsin, although the plain- 
tiff has never been evicted, and the 
declaration need not aver an eviction 
Pollard v. Dwight—421. 


. On the trial of an action in Connecticut 


for breach of a covenant of seisin oi 
lands in Virginia, the question whether 
a patent from the state of Virginia for 
the lands, be voidable, is not examina- 
ble. bid. —422. 


. Pavol testimony is not admissible in an 


action on the covenant of seisin, to 
prove prior elaims to the laud. Ibid. 


CREDIT, LETTER OF. 
See Contract, Nos. 2, 3. 
CRIMES. 


See Triax, No.2. ArreEst, No. i 
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CUSTODY OF THE LAW. 


See ADMIRALTY, Nos. 3, 4.7. 12, 15, 14. 
25. 


D 


DAMAGES. 
See Contract, No. 4. 
DECLARATION. 
See CovENANT, No. 1. 


DECREE. 


See ADMIRALTY, Nos. 1, 2. 4. 8, 9. 11, 


wo 


On 


12. 15, 16. 18. 
DEED. 


- Ifa bond be executed by O.asa surety 


for S.to obtain an appeal from the judg- 
ment of a justice of peace in Maryland 
and the bond 1s rejected by the justice ; 
and afterwards, without the knowledge 
of O. the name of W. be interlined as an 
obligor, who executes the bond, and the 
justice then accepts it ; it is void as to 
O. Oneale v. Lon 


. A bond may be delivered by the surety 


to the principal obligor as.an escrow. 


Pawling v. United States—219. 

. See Evipence, No. 12. Escrow, 
Nos. 1, 2. 

. See AssumPstT, No. 1. 


. Parol evidence may be given of the ex- 


istence of a deed of gift of a slave in 
Virginia, to shew the nature of the 
possession which accompanied the deed. 
Spiers v. Willison.—398, 

DEMISE. 


See LEASE, Nos. 1, 2. 


DEMURRER. 


. Upon a demurrer to evidence, the tes- 


timony is to be taken most strongly 
against him who demurs; and such 
conclusions as a jury might justifiably 
draw, the court ought todraw. Paw- 
ling vy. United States—219. 


DESCENT. 


See ALIENS, Nos. 2, 3. 


DETINUE. 
Quere, whether 5 years possession, in Vir- 
inia, is alone a good title to enable ‘a 
plaintiff to recover in detinue ? ~dam- 
say v. Lee—A01. 
DEVISE. 


SeeCourts or Un1tTEp STaTeEs, Nos. 


o= 


- 


. See Copper, No. 1. 
. An American regi 


. A collector of the revenue of the United 


. Quere, whether goods saved are liable 


. See Forre1TuRE, No. 1. 


. In Vermont, tenants in common may 


. See ASSIGNEE. na ‘ 
. If the obligee of a bond obtain titles in 


See Equity, No. 3. 
DISTRICT COURT. 


1, 2.9. 
DUTIES. 


vessel, in part 
transferred by parol while at sea to an 
American citizen, and resold to her 
original owners on her return into port 
and before her entry, does not, by that 
operation, lose her privileges as an A- 
merican bottom, nor become subject to 
foreign duties. United States v. Wil- 
ngs and Francis—48. 


States after his removal from office, has 
no authority to collect the duties out- 
standing at the time of his removal, and 
which acerued while he remained in’ | 
office ; but this power and duty devolve 
on his successor. Sthreshley v. United 
States—169. . 


for duties? Peiseh v. Ware—348, 


E 
EJECTMENT. 


maintain a joint action of ejectment. 
Hicks v. Rogers—165. 


EQUITY. 


his own name for part of the lands, the 
assignment of which to the obligor was 
the consideration of the bond, and suf- 
fer the titles to the residue of the lands 
to be lost by the non-payment of taxes, 
a court of equity will not lend its aid to 
carry into effect a judgment at Jaw upon 
the bond. Skillern v. May—137. 
A court of equity will not Interfere be- 
tween a donee of land by deed and a 
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devisee under the will of the donor, in 
a case where there is no fraud. 
v. Montgomery—177. 

. Acourt of the United States cannot en- 
join proceedings in a state court. Diggs 
v. Wolcott—179. 

. See Account, Nos. 2, 3. 

. A court of equity will annul a contract 
which the defendant has failed to per- 
form and which he eannot perform on 
his part. Skillern v. May—137. 


ERROR. 


. See Writ or Error, Nos.1,2. Ap- 

PEAL, No. 4. 

. The refusal of the court below to con- 

tinue a cause, after it is at issue, canndt 

be assigned for error. Woods & Be- 

mis v. Young—237. 

Quere, whether a writ of error will lie 

to the refusal of the court below to 
wash an execution upon motion? 
Mountz v. Hodzson—324. 


ESCROW. 


- A bond may be delivered by a surety to 
the principal obligor, as an escrow. 
Pawling vy. United States—219. 

. If one of the obligors at the time of ex- 
ecuting the bond, say, in the presence 
of some of the other obligors, “we ac- 
knowledge this instrument, but others 
are to sign it ;” this is evidence from 
which the jury may infer a delivery as 


then present. bid. 
EVIDENCE. 


. Awitness interested in certain admitted 
items of the plaintiff’s- account, is still 
a competent witness to prove other 
items. Smith v. Carrington—62. 

. The defendant having read a letter 
from the plaintiff’s agent in answer to 
a letter from himself, cannot give in 
evidence a copy of his own letter, with- 
out proving it to be a true copy by a 
witness. did. 

. If improper evidence be admitted by 
the judge, it is error, and this court 
cannot inquire into its importance, or 
operation. Jbid.—70. 

. Quere. Whether a foreign sentence of 
condemnation be conclusive evidence 
in an action against the underwriters. 
Fitzsimmons v. Newport In. Co.—185. 

5. The appraisement made under the or- 
der of the district judge by three sworn 
appraisers, is not conclusive evidence 





an escrow, by all the obligors who were ° 





Viers ; 


co 


10. 
il. 


16. 


17. 
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of the value, in a question of jnrisdic- 
tion, but is better evidence than the 
Opinion of a single witness examined 
viva voce in open court. United States 
v. Brig Union—216. 

After deciding the question of value up- 
on the weight of the evidence, the 
court will not continue the cause for 
the party to produce further evidence 
as to the value. Ibid. 


. Upon a demurrer’to evidence the testi- 


mony is to be taken most strongl 
against him who demurs; and ma | 
conclusions as a jury might justifiably 
draw, the court ought to draw. Paw- 
ling v. United States—219. 


. See Escrow, No. 2. 
. A letter of credit, addressed by mistake 


to John and Joseph, instead of John and 
Jeremiah, and delivered to John and 
Jeremiah, is not evidence of a contract 
between the writer of that letter and 
— Jeremiah, Grant vy. Naylor 
—224. 

See Commission, Nos. 1, 2, 3, 4. 

An averment of a demise for 3 years is 
not supported by proof of a lease for 
one year certain, and two years further 
possession on the same terms by the 
consent of the landlord. Alexander v. 
Harris—299. 


. Parol evidence may be given of the ex- 


istence of a deed of gift to show the na- 
ture of the possession which accompa- 
nied the deed. Spiers v. Willison— 
595. 

Quere. Whether 5 years possession is 
evidence of a good title for a plaintiff in 
detinue? amsay v..Lee—401. 


. The evidence of payment which results 


from lapse of time may be met by cir- 
cumstances which account for the de- 
lay in bringing the suit. Higginson v. 
Mein—A20. 


. The official certificate of survey return- 


ed by a legal sworn surveyor in Virgi- 
nia, cannot be invalidated by evidence 
tending to show an impossibility, that 
the survey could have been made in 
the intervening time between the date 
of the entry, and the date of the certifi- 
eate of survey. Pollard v. Dwight— 
422. 

Parol testimony is not admissible, in an 
action on the covenant of seisin, to 
prove prior claims upon the land. 
Tbid. 

The sentence of a foreign court of ad- 
miralty condemning a vessel for breach 
of blockade is conclusive evidence of | 
that fact, in an action on the policy of 
insurance. Croudson v. Leonard—434 


. See ADMIRALTY, No. 21. 


_ or oe ae ti 





21. 


4 


24. 
. If the overt act of treason be not proved 


26. 
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In treason the overt act must be proved 
as laid. » Appendix, United Siates v. 
Burr—490. 


. Quere, whether on amotion tocommit 


a person for treason, an affidavit stating 
the substance of a letter in the pos- 
session of the deponent, be admissible 
evidence. Ex parte Bollman and 
Swartwout—76. 

A person may be committed by one 
magistrate upon an affidavit made be- 
fore another. bid. 


. Ih treason, the presence of the party, is 


part of the overt act, and must be prov- 
ed by two witnesses. ~Jppendirc—499. 


. An indictment charging a person with 


being present at an overt act of treason 
cannot be supported by proving only 
that the person accused caused the act 
to be done by others in his absence. 
No presumptive evidence, no facts from 
which presence can be inferred, will be 
sufficient. Appendix—ig9. 

See Treason, Nos. 31. 35, 36. 38. 40. 


by two witnesses 80 as to be submit- 
ted to the jury, all other testimony is 
irrelevant... Appendix, United States 
v. Burr—505, 506. . 
Quere, whether a foreign sentence he 
examinable ? Appendix, Rose y. Himely 
—d11. 


* EXCEPTION. 


. A bill of exceptions may be taken to the 


opinion of the judge in his charge to 
the jury. Smith v, Carrington—63. 


. The court is.bound to give an opinion 


to the jury upon a question of /aw, up- 
on request, if it be pertinent to the is- 
sue ; but not ifit involve a question of 
fact. Ibid —71. 


. See AccounT, No.3. Error, Nos. 


° 
ay Js 


EXECUTION. 
See Error, No. 3. 


. F 
FOREIGN ATTACHMENT. 


. The appearance of the defendant to a 


foreign attachment in a cireuit court of 
the United States waives all objection 
to the non-service of process. Pollard 
v. Dwight—421. 


. Under the foreign atttachment law of 


Connecticut, an absent person who is 


Vor. Ty 


P 0 00 


527 
liable for d for breach of his 
covenant, is an nt debtor. Pollard 
v. Dwight—42. 


FOREIGN COURTS. 


See ADMIRALTY, Nos. 8, 9. 11, 12, 13. 16. 


Evipence, Nos. 4, 17: 


FOREIGN SENTENCE. 


See EvipENCcE, Nos. 4. 17. ADMIRAL- 


ry, Nos, 8, 9. 11. 
FORFEITURE. 


1. Wine and spirits saved from a wreck 


and landed, are not liable to forfeiture, 
because unaccompanied with such 
marks and certificates, as are required 
by law ; nor because they were remov- 
ed without consent of the collector, be- 
fore the quantity and quality were as- 
certained, and the duties paid. Peisch 
v. Ware—3i7 


2. The owner of goods cannot forfeit them 


by an act done without his consent or 
connivance, or that of some person em- 
ployed, or trusted by him. did. 


FORGERY. 


See BANK oF UNITED States, No, 1. 


FRENCH TREATY. 


” 
See ADMIRALTY, No. 11. 


G 
« GEORGETOWN. 


. Quere, whether the mayor of George- 
town, in the district of Columbia, be a 
justice of the peace .of the county of 
+ 2 Mountz vy. Hodgson— 
324. 


GEORGIA. 


. The act of limitations of Georgia does 
not require an entry into lands within 
seven years after the title accrued, un- 
less there be some adversary possession 
or title to be defeated by such entry. 
Shearman v. Irvine’s Lessee—367. 

. See CoLLector, No. 2. 

See ConFisca7T ton, No. 1. 

. The act of limitations of Georgia does 
not apply to mortgagees. Higginson 

_ ¥. Mein—Al5, 








3. 


. The state of the 
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GIFT. 


. See Equrry, No. 3. 


By the act of assembly of Virginia, of 
1755, .© gift ofa slave was valid untess in 
writing and recorded; but parol evi- 
dence way be admitted ofthe existenee 
of a deed of gift to show the natare of 
the possession which accompanied the 
decd. Spiers v Vi Mlison-2398.. 


. In Vitginia, in 1784, no gift of a’ slave 


was valid Unies: i writing ahd record- 
ed, alth possession secompanied 
the gift. “Tas v. Lee—401 

i 


HABEAS CORPUS. 


. The supreme court of the United States 


has powcr t> issue the writ of 
corpus .d subjiciendum. _ Ex parte 
Bolman and Swartwout—75. 

See Common Law, No, ¢. 


INDICTMENT. 


. In treason the indictment must lay an 


overt act, whieh must be proved as laid. 
Appendia, United States v. Burr—490. 


. See EvineNce, No. 23. 
- Quere, whether a person who procures 


an act, can be indicted as having per- 
formedghat act. Idid.— 502. 


INSURANCE. 


. The capture of a neutral as prize by a 


belligerent is a total loss, and entitles 
the insared to abandon. Rhinelander 
v. In. Co. Pennsylvania—29, 
ai at the time of the 

offer to ubundon, fixes the rights of the 

arties. Jbid. 

were, Whether the sentence ofa foreign 
court of admiralty, condemning the ves- 
sel for breach of blockade, be eonclu- 
sive evidence of that fact in favour of the 
underwriters. Fitzsimmons v. New- 
ad in, Co.—185. 

ersisting in an intention to enter a 
blockaded port, after warning, is not af- 
tempiing to enter. Tbid. 


. The right of the ifsured to abandon and 
recover ir a total less, depends upon. 


the state of ie fi.ct, at the time of the 
offer to abandon, and notupon the state 


> 


; sil for the voyage, not an aurnee 


‘of the information received. Marshaft 
v- Delaware In. Co.—202. 


. The technical total loss, arising from 


capture, ceases with the final decree of 
restitution, although the decree may 
not have been executed at the time of 
the offer toabandon. Jbid.—203. 


ship for the age, not an insurance 
on the ship a 


the voyage. 


c UR- 


, derwriters undertake for the ability of 


10. 


See Jurispiction, No. 17. 


1. 


. In an action upon 


the ship to perform the voyage, not 
that she shall perform it at all events, 
Alex nder y. Baltimore In. Co.—370. 


. The loss of the voyage as to the cargo, 


is not a loss of the voyage as to the shi 
Ibid.—371, * 


. Ifat the time of the offer to abandon, 


the ship be in possession of the master, 
in good condition and at full liberty to 
proceed on the voyage, the loss of the 
cargo will not authorise the owner of 
the vessel to recover for a total loss of 
the vessel. Ibid. ; 

The sentence of a foreign court of ad- 
miralty, condemning a vessel for breach 
of blockade, is conclusive eYidence of 
that fact in an action on the policy of 
instranée. Croudgon vy. Leonard—434. 

INTEREST. 

a bond conditioned to 
perfirm a contract, interest may be re- 


covered in a Case not provided by 
the contract, United States y. Gurney 
—333 


INTERROGATORIES. 
See Apminatty, No. 20. 


J 


JUDGES. 


Excep- 
T10N, Nos. 1, 2. 


JURISDICTION. 


The district courts of the United States 

are courts of prize, and have power to 
carry into effeet the sentences of the 
old continental courts of appealin prize 
causes. Jennings v. Carson—2. 


2. See ADMIRALTY, Nos. 3, 4. 9, 10, 11, 


3. 


12, 13, 14, 15, 16, 22. 

When boi/ parties are aliens, the courts 
of the Unite. States have not jurisdie= 
tion. Montalet v. Murray—46.., 














re OT mmo er FO Feet 2 MSE DS 


eo ee 


,@? 


Pan a agg 


“I 
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tl. 


12. 


13. 


14. 


> 


that a suit might have been maintained 
in the coarts of the United States, be- 
tween the original parties to a promis- 
sory note, no suit ean be maintained 
upon it in those courts by a subsequent 
holder. Moncalet x. Miurrdy——30 


. The supreme court of the United States 


has power to issue thre writ of habeas 
corpus ad- subjiciendum. Ex parte 
Bollmun and Swartwout—75 


. The supreme court of the United States 


has no jurisdiction but what is given by 
the constitution or laws of the United 
States. Jbid.—93. 


- Courts which originate in the com: 


law possess a jurisdiction which must 
be regulated by their common law, un- 
til some statute change their establish- 
ed principles; but courts which are 
ereated by written law, and whose ju- 
risdiction is defined by written law, 
eannot transeend that jurisdiction. Jbid. 


. A court of the United Staies eannot 


enjoin. proceedings in a state court. 
Diggs vy. Wolcott—179. 


. It is incumbent upon the plaintiff in 


error to show that the supreme court 
of the United States has jurisdiction of 
theease. United Statesv. Brig Union 
—216. 
The supreme court will hear viva voce 
gra to show the valine of the mat- 

er in dispute, upon a question of juris- 
diction. bid. 
The courts of the United States may 
examine inte the jurisdiction of a 
foreign court whose sentence is offered 
in evidence; and if that foreign court 
cannot, consistently with the law of na- 
tions, exercise the jurisdiction it has as- 
sumed, its sentence is to be disregarded. 
But the courts of every country are 
the exclusive judges of their own ‘juris- 
diction, so far as it depends upon mu- 
nicipal laws. Hose v. Himely—241. 
If the complainant be a French citizen, 
and the defendant a citizen of the state 
of Georgia, the cireuit court of the Uni- 
ted States for the distriet of Georgia 
has jurisdiction, although the complain- 
ant and defendant are both executors, 
and their respective testators were both 
citizens of the state of Georgia. Chap- 
par v. Dechenauxr—308. 

n deciding the question of jurisdiction 
the court will look to the condition of 
the bond on which the suit is brought, 
and not to the penalty. United States 
v. M‘ Dowell—316. 
Ana@ or writ of error lies from the 
district court of the United States for 
the territory of Orleans to the supreme 


15. 


INDEX TO THE PRINCIPAL MATTERS. 0 
. If it does not ol upon the record 


court of the United States. Morgan 
v. Callender—370.. 

If two citizens of the same state, in a 
suit in a court of their state, claim title 
under the same act of congress, the su- 


" ~ preme court of the United States has 


* such ease. 


16. 
17. 


* 18. 


an appellate jurisdietion to revise and 
correct the judgment of that court in 
tthews v. Zane—382. 
See BANK OF ALEXANDRIA, No. 1. 
The district judge may alone hold a cir- 
cuit court, aithough re be no judge 
of the supreme court allotted to that 
circuit. +3 v. Dwight—421. 

All seizures under laws of impost, navi- 
gation or trade of tht United States, 
where the seizures are made on waters 
navigable from the sea by vessels of ten 
or more tons burden, are civil causes 
of admiralty, and maritime jurisdiction, 
and are to be tried witheut a jury. 


. United States y. Schooner? Betsey and 


19. 


oOo 


Charlotte—443, 
The question whether.a seizure for vio- 
lation of a law of the United States be 
of admiralty or common law jurisdiction 
is to be decided by the place of seizure, 
not by the placeof the agence. Ibid.— 
452. 


JURY. 


. SeeExcerrion, No.2 
. The jurors attending the cireuit court 


of Pennsylvania Cistrict are entitled to 
1 dollar and 25 cents per diem for their 
attendance. Ex parte Lewis and others 
—433. 

Age JuRIspICTION, No. 18: 


JUSTICE OF PEACE. 


. See Georcetown, No.1. Deep 
No. 1. 


» A person may be committed by one 


‘magistrate upon an affidavit made be- 
fore another. Ex parte Bollman and 
Swartwout—76. 


. A magistrate, who is found acting as 


such, must be presumed to have taken 
the requisite oaths. Ibid. 


K 
KENTUCKY. 


. Loose and vague expressions in an entry 
of lands in Kentueky may be rendered 
sufficiently certain by the reference to 
natural objects mentioned in the entry, 
and by comparing the courses and dis- 
tances of the lines with those natural 
objects. 


Marshall v. Currie—172. 
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LANDS. 


. See Kentucky, No. 1. 
Nos. 2, 3. GeorcGria, Nos. 1. 4 
Cou..Lector, No. 2 ConrFrisca- 
Trion, No. 1. Jurtspicrion, No. 
15. Covenant, Nos. 1, 2,3. Evs- 
DENCE, Nos. 15, 16. 


LAW. 


. See Exception, No.2. Muwnict- 
PAL Law, Nos. 1, 2, 3,4. Law oF 
Narrows, Nos.1,2,3,4 BANK oF 

eee No. 1. VirGinta, 
vo. 3, 


' LAW OF NATIONS. 


. If a foreign court cannot, consistently 
with the law of nations, exercise the 
jurisdiction it has assumed, its sentence 
— be disregarded. ose v. Himely— 
241. 
. A seizure ofa foreign vessel beyond the 
territorial jurisdiction, for violation of a 
municipal regulation, is not warranted 
by the law of nations. bid. 
. Quere, whether a French court can, 
consistently with the law of nations and 
the treaty, condemn American proper- 
ty never carried into the dominions of 
ranee, and while lying in a port ofthe 
United States ? id.—243. 
. No foreign court can question the cor- 
rectness of what is em unless the 
court passing the sentence loses its ju- 
risdiction by some circumstance which 
the law of nations can notice. Hudson 
v. Guestier—294., 
. Every nation is the arbiter and vindica- 
tor of its own rights. Appendix—513. 


LEASE. 


. An averment of ademise for three years 
is not supvorted by proofofa lease for 
one year certain, and two years further 
possession on the same terms, by con- 
sent of the landlord. Alexander v. 
Harris—299. 

. The plea of no rent arrear admits the 
demise as laid in the avowry. 7 

3. The court is bound to give judgment for 
double rent under the statute of Vir- 
ginia. Ibid. 


LETTER OF CREDIT. 


See EvipENCE, No. 9. 


ALIENS, 
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ie) 


3. 


= 


LEVYING WAR. 
See TREASON. 
LIBEL. 
See ADMIRALTY, Nos. 5. 7. 22. 
LIEN. F 
See BortoMry, Nos. 1, 2, 3. 


LIMITATIONS. 


. The act of limitations of Virginia is no 


bar to a British creditor’s demand up- 
on a promissory note dated 21st of Au- 
gust, 1772, although one of the plaintiffs 
was ip the country after the treaty of 
peace, viz. in 1784, and remained here 


until his death in 1785. Hopkirk v. 
Beli—164. 

The act of limitations of G ia does 
not apply to mortgugees. gginson 
v. Man—45. " = 


The act of limitations of Georgia does 
not require an entry into lands within 
seven years after the title accrued, un- 
less there be some adversary possession 
or title to be defeated by such entry. 
Shearman v. Irvine’s Lessee—367. 


o M . 
‘MAGISTRATE. 


See Justice or Peace, Nos. 2, 3. 


MISTAKE. 


. A letter of credit-addressed by mistake 


to John and Joseph, and delivered to 
John and Jeremiah, will not support an 
action by. John and Jeremiah against 
the writer of the letter for goods fur- 
nished to the bearer upon the faith of 
such letter of credit. It is not a written 
contract between the plaintiffs and de- 
fendant, and parol proof cannot be ad- 
mitted to make it such. Itis nota case 
of ambiguity, nor of fraud, nor of mis- 
take on the part of the plaintiffs, 
Grant v. Naylor —22. 

See AWARD, No. 1. 


° MORTGAGE. 


. See CONFISCATION, Nos. 1,2. Lim- 


1rTaTions, No. 2. 
The possession of the reap is not 
adverse tothe mortgagee. Higginson v. 
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MUNICIPAL LAW. 


. The courts of every country are the ex- 


elusive judges of their own jurisdiction, 
so far as it depends upon their munici- 
bg laws. Rosey. Himely—2h1. * 

‘he prohibition, by France, of all trade 
with the revolted blacks of St. Domin- 
go, was the exercise of a municipal, not 
of a belligerent right. Jbid.—242. 


. A seizure ofa foreign vessel beyond the 


limits of the territorial jurisdiction, for 
breach of a municipal regulation, is not 
warranted by the law of nations; and 
such seizure cannot give jurisdiction to 
the courts of the offended country. 
Ibid. 


. The trial ofa municipal seizure must be 


regulated exclusively by municipal law. 
Hudson v. Guestier—298. 


N 


NEUTRAL. 
See Insurance, No. 1. 


NEW-JERSEY. 


‘ 
. On the the 4th of October, 1776, the 


state of New-Jersey was completely a 
sovereign and independent state, and 
had a right to compel the inhabitants of 
the state to become citizens thereof. 
MIvaine vy. Coxe—209. 
See AL1ENS, No, 2. 

NON EST FACTUM. 


See Deep, No. 1, 2. 


NO RENT ARREAR. 


See LEASE, Nos. 1, 2, 3. 


NOTICE. 


. The indorser of a promissory note for 


the accommodation of the maker, is 
entitled to strict notice. French v. 
Bank of Columbia—1iA1. 


. The drawer of a bill of exchange is en- 


titled to strict notice, if at the time of 
drawing he hada right to.expect that 
his bill would be honoured. Ibid. 


. It is not necessary to give notice to the 


opposite party of the time and place of 
executing a commission. Grant v. 
-Vaylor—224. 


INDEX TO THE PRINCIPAL MATTERS. 


i) 


See LEASE, No. 2. Account, No. 


See ADMIRALTY, No. 14 Evrpenc 
No. 1 


. To an action on a bond conditioned 


. See Evipence, No. 14 


. See ADMIRALTY, Nos. 6. 20. 
‘9 
2. 


. The service ‘of a writ of error is t 


. The supreme court of the United Stat 


+ oO 


OATHS. 
See Justice or Peace, No. 3. 
ORLEANS. 


See Juntspicrion, No. 14. 
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PAYMENT. 


Ifthe debtor at the time of paymen 
does not direct to which account th 
payment shall be applied, the credite 


muy at ay time apply it to. which ac 
count par sad jd and Com. g 


Alexandria v. Patten—317. 


pay money on & certain day, paym 
on a subsequent day is not a cod pl 
without averring it to be the whole sum 
then due. United States v. Gurnei 
335. 


PENNSYLVANIA DISTRICT. 
See Jury, No. 2. 
PLEADING. 


CovENANT, No. 1. 


‘POSSESSION. 


PRACTICE. 


If a writ of error be served before 
return day, it may be returned aft 
even at a subsequent term; and tl 
appearance of ihe defendant in e 
waives all objeetion to the irregulari 
ofthereturn. food v. Lide—1i80. 


lodging a eopy thereof for the adve 
party in the office of the clerk of t 
court where the judgment was rend 
ed. [bid. 


will hear viva voce testimony as to t 
value of the matter indispnte. Unit 
States y. Brig Union—216. 


. After deciding the question of value u 
on the weight of evidence ortdisedt 
the court wil] not continue the eause 
for the to prodace further evi- 
dence of the walue. United States v. 
Brig Union—216. 

6. The certificate of commissioners named 
in a dedimus that they took, in due form 
of law, the oath annexed to the com- 
mission, is sufficient evidence of that 
fact. Grant v. Naylor—2%a. 

. If the return of the commission be en- 
closed in an envelope, sealed by the 
commissioners, no other sealing by the 
commissioners is necessary. Jbid.— 


225. 

. The refasal of the court below to con- 
tinue a cause after it is at issue, cannot 
be assigned for error. Woods & Bemis 
v. Young—237. 

. The appearance of a defendant to a 
foreign attachment in the circuit court 
of the United States, waives all objec- 
tion to the non-service of process. 
Pollard y. Dwigit—421. 


PRIZE. 


See ADMIRALTY, Nos. 1, 2. 


PROCEEDINGS IN REM. 


See ADMIRALTY, Nos. 3, 4. 


PROMISSORY NOTES. 


If it does not appear upon the record that 
suit might have been mzMtained in the 
courts of the United States between 
the original parties to a promissory 
note, no suit can be maintained upon it 
in those courts by any subsequent hold- 
er. Montalet v. Marray 46. 

2. The indorser of a promissory note for 

the accommodation, of the maker, is en- 

titled to strict notice. French v. Bank 
of Columbia—141. 


PURCHASER. 
. The purchaser of land from a collector 


of taxes must show the authority of the 
collector to sell. Stead v. Course—405. 


R 


REFUGEE. 
See Ariens, No. 2. 
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REGISTER. 
1. See Dutrzs, No. 2. 
2. Ifan American registered vessel be sold 
. While at sea toa citizen of the United 
tes, it is not necessary that there 
should be a bill of sale, or anew regis- 
ter, until the vessel return to .ome 
ss the United States. United 
sv. Willings & Francis—48. 
RENT. 
See LEAseE, Nos. 1, 2, 3. 
REPLEVIN. 
See Lease, Nos. 1, 2, 3. 
* RESTITUTION. 
See ADMIRALTY, No. 1. 
REVENUE. 
See CouLecyror, No. 3. 
REVERSAL. 
1. Costs are not given upon reversal of 
judgment. Moniulet v. Murray—47. 
Ss 
SALE. 


See Duties, No.2. ReGister, No. 2. 
CoLLectror, Nos.-1, 2. 


SALVAGE. 

1. One half allowed for salvage in Dela- 
ware bay. Peisch v. Ware—347. 

2. Goods saved are not liable to the ordi- 
nary revenue laws. Jbid. 

&. Quere, whether ought to pay duties. 
ma, 

SEAMEN’S WAGES. 

1. Seamen’s wages are a lien prior to bot- 
tomry. Blainev. Ship Charles Carter 
—328. 7 

SEISIN. 

See Covenant, Nos. 1, 2, 3. 

SEIZURE. 


t. Seizures under the prohibition by 
France of all trade with the revolted 
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blacks of St. Domingo, could lawfully 
be made ouly within two leagues of the 
coast of that island. Rose v. Himely— 
242. 


2. See LAw or Nations, No.2. Mv- 


NICIPAL Law, Nos. 3, 4. Apmi- 
RALTY, Nos. 15. 19, 23. 


SENTENCE. 


1. See Evipence, Nos. 4. 17, Apmt- 


RAL TY, Nos. 8, 9. 11. 16. 


2. A sentence of condemnation is necessa- 


ry to devest the property in cases of 
¢apture or seizure. Appendix—514. 


SLAVE. 
‘See Gir, Nos. 2, 3. 
SOVEREIGNTY. 
See New-JersEy. 
STATE. 
See New-JERSEY. 
STATE LAWS. 


4. The courts of the United States will re- 


speet the construction given to the laws 
of the several states by the courts of 
such states. Higginson vy. Mein—Al9. 
Pollurd v. Dwight—429. 

STATUTE OF FRAUDS. 

1. The promise to pay the debt of another 
must be in wri and cannot be ex- 
plained by parol. Grant v. Naylor— 
235. 

ST. DOMINGO. 
See Municipat Law, No. 2. 
SURVEY. 


See Evinence, No. 15, 


T 
TAXES. 
See CoLLecror, Nos. 1, 2. 
TENANTS IN COMMON. 
1. In Vermont, tenants in common may 


maintain a joint action of ejectment. 
Hicks v, Rozera—165. 


See Tria, No.2. Jur&spiction, No. 































TERRITORIES OF THE UNITED | 
STATES. 
Treason, No. 3, 


TREASON. 


1: To constitute a i war there 
must. be an pha ed hd for 
the purpose of effecting by force a trea- 
sonable purpose. Enitstment of men to 
serve against government is not suffi- 
cient. Lax parte Bollman and Swart- 
wout—7 5. 

2. When war is levied, all those who 

form any part, however minute, or ' 

ever remote from the scene of action, 
and who are actually leugued in. the 
gree conspir.cy, ave traitors, .dbid. 

ny assemblage of men for the purpose 
of revolutionizing by force the govern- 
met established by, the United States 

in uny of its territories, although as a 

step to, or the means of executing some 

greater projects, amounts to levying 
war. Ibid. 

4. The travelling of individuals to the 
place of rendezvous, is not sufficient ; 
but the meeting of particular bodies o, 
men, and their marching from es Of 

partialtoa of general rendezvous, 
is such an assem! as constitutes a 

levying of war. id.— 76. a 

5. To key wariinto raise, create, make or 
carry on war. iz, United 
States v. Burr—471. 

6. If an ar ge Fi ae or , Taised for the 
avowed purpose of carrying on open 
war pr the United States, and sub- 
verting their government, a commissary 
of pardligtna abe never saw the army, 
but who, knowing its object, and 
leaguing pana A the rebels, sup- 
plies that army provisions, is guilt; 
of an overt act of levying war. Thi. ‘ 

7. So is a recruiting officer, who, though 
never in camp, executes the particular 
duty assigned tohim. Ibid. 

8. The term “levying war,” is used in 
the constitution of the United States in 
the same sense in which it was under- 
stood in England and in this country to 
have been used in the statute of 25 
Edward II. from which it was borrow- 
ed. Ibid. 

_ 9. Afl those who perform the various and 
essential military parts of prosecuti 
the war, which must be assigned to dif- 
ferent persons, may be said to levy war. 
Thid.—473. 


» 


534 
10. 


il. 


13. 


14. 


15. 


16. 


18. 


20. 


21. 
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Those who ‘orm @ part in the 
rosecution of the war, may be correct- 
y saidto levy war. -ippendix, United 
States v. Bilry—-i7 3. 

But quere, whether he who counsels 

and advises, but performs no act in 

scution of the war® or he wlo, be- 
ing engaged in the conspiracy, fi 
perforra his part, can be;said 10 levy 
war, Ibid. 


2. lf the war be aetually levied, if the ac- 


eused has performed a part, but is not 
leaguedin the conspiracy, 2nd has not 
appeared in arms against his country, 
he isnotatraitor. Jjd—475. 

Consir ctive treason ig where the direct 
and avowed object is not the destruc- 
tion of the sovereign power, Jbid.— 
476, 477, 478, 479. 

Where a body of men are assembled for 
the purpose of making war against the 
government, and are in a condition to 
make that war, the assembiage is ‘an 
act of levying war. Ibid. —+7 0. 

The assemblage of men which will con- 
stitute levying war, must be a “ warlike 
assemblage,” carrying the uppearance 
of force, andin a situation to practise 
hostility. Ibid.—~480. 

An assemblage of men with a mreasona- 
bie design, Gut not in force, nor in a 
eondition to attempt the design, nor 
attended with warlike appearances, 
does not constitute the fact of levying 
war. Ibid>—482. 


. To assemble an army of 7,000 men isto 


place those who are assembled in a 
state of force. Ibid.——484. 

The travelling of several individuals to 
the place of rendezyous, either sepa- 
rately or towether, but not in military 
jorm, would not constitute levying war. 
The act must be unequivocal, and have 
a warlike appearance. Jbid.-—485. 


. War eau only be levied by the employ- 


ment of actual force. ‘Troops must be 
embodied, men must be open/y assem- 
bled. Jbid.—137. 

Arms are not an indispensable requisite 
to levying war ; nor the actual Uppli- 
cation of force to the object. Lhid.—-488. 
It is not sufficient that an indictment 
for treason allege generally that the ac- 
eused had levied war agaist the Uni- 
ted States. The charge must be more 
partitularly specified by laying an overt 
act of levying war, and this overt act 
must be proved ag laid. Ibid.—490. 

A person may be concerned in a trea- 
sonable conspiracy, and yet be levally 
as well as actually absent while some 
one act of the treason is perpetrated. 


fhid. 


Pio 


23. Every one concerned in a treasonable 


26. 


28. 


36. 


. If the 


conspiracy is not constructively present 
at every overt act of the treason com- 
mitted by others pot in his presenee. 
Appendix, United States. Burt---490. 


. A man may be legally absent who has . 


counselled 0 >roeured the treasonable 
act. Ibid.—a9l. 


. The prisoner can only be convicted up- 


on the overt act laid in the indictment. 
If other overt acts can be ingtired into 
it is for the sole"purpose of prs ing the 
—— fact charged. !bid.—493. 
pers®n ¢ayunot be constructively pre- 
sent at an Overt act of trensou, unless 
he be aiding and abetting at the fact, 
or ready to afford assistance if! ne- 
cessary. Ibid. —493, 494. 
rticular overt act of treason 
charged be advised, proeured, or com- 


. manded by the accused, he is guilty 


accessorily and not directly as principal. 
Lhid.—494. — 

A person in one part of United States 
cannot be considered as constructively 
present at an Overt act committed in a 
remote part of the United States. Jdid. 


. The presence of a party, where pre- 


sence is necessary to his guilt,is part of 
the overt act, and must be proved by 
two witnesses. Ibid —499. 


. An indictment charging a person with 


being present at an Overt act of treason, 
eannot be supported by proving only 
that the person aceused caused the act 
to be done by others in @is absence. 
No presumptive evidence, no facts from 
which presence can be inferred, will sa- 
tisfy the constitution andthelaw. did. 


. The part which a person takes in the 


war constitutes the overt act, on which 
alone he can be convicted. Jbid.—501. 


2. Quere, whether he who procures an act 


may be indicted as having performed 
thatact? Ibid.—502. 


. If proof of procurement is admissible in 


England to yee a charge of actual 
presence, on an indictment for levying 
war, it is only by yirtue of the opera- 
tion of the cammon law upon the statute 
of Edward ill. Ibid. 


. Quere, whether there be in this country 


a similar operation of the common law ? 
Ibid. 


. If proof of procurement be admissible 


upon a charge of presence, such pro- 
curement must be proved in the same 
manner, and by the same kind of testi- 
mony as would be required to prove 
actual presence. Ibid. 

The conviction of some one who has 
committed the treason must precede the 
trial of him who has advised or pro- 











> 
INDEX TO THE PRINCIPAL MATTERS. 


eured it; and the right of the prisoner 
to call for the record of conviction is 
not waived by pleading to the indict- 
ment. id.— 504. 

¢. Quere, whether the crime of advising or 
procuring a levying of war be within 
me constitutional definition of treason ? 

id. 

$8. If the overt act be not proved by fwo 
witnesses, so as to be submitted to 
the jury, all other testimony is irre/e- 
vant. Ibid—505, 506. 7 

39. Levying war is an act compounded o 
law rf fact, of which the jury, aided 
by the court must judge. id.—506. 

40. Appearing at the head of an army 
would be an overt act of levying war. 


So also detaching a military corps from - 


it, for military purposes: bid 
TREATY, BRITISH. 


See Limitations, No. 1. ALIENs, 
Nos. 2, 3. ConFiscaTion, Nos. 1, 
2. Insurance, No. 4. 


TRIAL. 


1. SeeExcermions, Nos. 1, 2. Evr- 
DENCE, No. 3. JuRIsDICTION, Nos. 

18, 19. rie 
2. The clause of the 8th section of the act 
of congress for the punishment of cer- 
tain cri A ee the United States, 
reupanit the place of trial when 
erimes are committed out of the juris- 
diction of any particular state, applies 
only to Offences committed in . some 
river, bason or bay not within 
the jurisdiction of a icular state, 
and not to the territories of the United 
States where regular courts are éStab- 
lished, cone to try those offences. 
Ex parte Bollman and Swartwout—77. 

3. See ADMIRALTY, Nos: 20, 21. 
' 4, The conviction of some one who has 
committed the must precede 


the trial of him¥who ore or 

procu Appendix, United States 

v. Bur ie, . : 
Vor. IV. 


§35 
Vv 


VESSEL.” 

See Recister, No.2. Durres, No. 2. 

. VERMONT. 

: , IN Common, No. 1. 
‘vinGINIA, 


1. See Limitations, No. 1. LEASE, 
No. 3. CoLumsta, No. ly 
See Bank of ALEXANDRIA, No. 2. 
Quere, whether private acts of the as- 
sembly of Virginia, printed by the oub- 
lic printer of that state, under the au- 
thority of law, may be'read in evidence 
without further authentication? Foung 
v. Baak of Alexandria—384. 
4. See Girt, Nos. 2, 3. Evipence, 
No. 15. Covenant, No. 2. 


go 10 


Ww 
WITNESS. : 


1. A witness interested in certain admitted 
items of the plaintiff’s account, is still 
a competent witness to prove other 
items. Smith v. Carrington—62. 
2. See TREasowN, No. 29. 


WRIT OF ERROR, 


1. If a writ of error be served before the 
return day, it may be returned after, 
evemat a subsequent term ; and the 
———, of the pong So nt in error 
waives jection to the irregularity 
of the return. Wood v. Lide—180. 

2. The service of a writ. of error is the 
lodging a thereof for the ad- 
+ Ce Ae tye of the clerk of 

e court where nt was ren- 
dered. Ibid. ki 

3. See APPEAL, No. 4. 
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